
1 | P a g e  

 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:-  Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 318 of 13 

u/s 448/323/307/34 IPC 

STATE 

Versus 

1. Mahammad Ali  

2. Ahmed Ali  

 

                              Accused persons 

(Committed by Sri I. Ahmed, then learned JMFC, Bilasipara in GR (Chapar) case 

No- 60/12 u/s 448/323/307/34 I.P.C.) 

 

Advocate appeared:- 

For the state:- Mr. T. Kr. Bhattacharya, Addl. PP 

For the accused:-  Mr. Mehbub Ali Advocate. 

Date of institution of the case    :-  27-02-12 

Date of commitment            :-  21-11-13 

Date of Framing charge          :-  08-09-14 

Date of prosecution evidence   :-  24-07-15, 19-09-15, 09-02-16, 

            08-03-16, 22-06-16, 04-02-17  

Statement of accused recorded on  :-   28-11-17  

Date of Argument                       :-  16-02-18, 17-03-18 

Judgment delivered                 :-  31-03-18 

Hearing on sentence & Sentence 

pronounced on    : 31-03-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case in brief as reveal from the ejahar is that on 25-02-12 

after having dinner informant’s brother Ashad Ali and his wife were sleeping. On 

that night at about 01.30 am informant’s brother Ashad Ali and his wife went to 

toilet. Taking advantage of the same accused persons named in the ejahar 

entered into their room and hide out in their room and when informant’s brother 

and his wife returned back to the room from toilet, accused persons assaulted on 

the neck of informant’s brother with sharp weapon and grievously injured him 

and somehow his life was saved. Accused persons also assaulted on the back 

side of informant’s brother many times. Thereafter, informant’s brother Ashad Ali 

was taken to Chapar Hospital for treatment and from there he was referred to 

Bongaigaon Lower Assam Hospital.  To this fact informant Kurman Ali lodged the 

ejahar against the accused persons before Chapar PS. 

Investigation 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

Kurman Ali registered a police case vide no Chapar police case No. 60/12 under 

section 143/147/109/448/326/307 I.P.C. and SI Haidar Ali Ahmed was entrusted 

to conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused persons named herein above u/s 

448/323/307/34 IPC. 

Committal 

3. On receipt of the charge sheet, then Ld. JMFC, Bilasipara took cognizance 

and after furnishing necessary copies to accused persons committed the case 

before the Learned. Sessions Judge, Dhubri for trial and learned Session Judge, 

Dhubri made over the case to this court for trial.  

Charge 

4.  My Ld. Predecessor after hearing learned counsel for both sides and 

perusal of material on record framed charge u/s 448/323/307/34 I.P.C against 

the accused persons Mahammad Ali and Ahmed Ali and when charges read over 
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and explained to the accused persons they pleaded not guilty and claimed to be 

tried.  

 

Trial 

5. In order to prove the prosecution charges against the accused persons, 

prosecution adduce evidence of all together 11 number of witnesses and 

exhibited 4 nos. of document. PW-1 Kurman Ali, PW-2 Ashad Ali, PW-3 Anowara 

Khatun, PW-4 Shahjahan Ali, PW-5 Moynal Hoque, PW-6 Abejuddin Sk., PW-7 

Toser Ali, PW-8 Dr. Amarendra Goswami, PW-9 Haider Ali Ahmed, PW-10 

Kurman Ali, PW-11 Mostafa Ali. Ext1- Ejahar, Ext 2- Injury report, Ext 3- Sketch 

map and Ext-4 Charge sheet. After closure of the prosecution evidence, 

statement of the accused persons recorded u/s 313 Cr.P.C. Accused plea is total 

denial, however declined to adduced evidence in support of the plea of denial. At 

the time of recording statement of the accused person u/s 313 Cr.P.C another 

accused Rofiqul took plea of juvenility, accordingly after enquiry, he is found to 

be below 18 years of age at the time of incident hence, case of juvenile in 

conflict with law Md Rofiqul was sent to JJB Dhubri to face trial and case 

proceeded against the accused Md Mahammad Ali and Ahammad Ali before this 

court. 

 

6.                         POINTS FOR DETERMINATION:- 

 

i) Whether accused persons in furtherance of common intention on 25-02-

12 at night 02.00 o' clock at Lalkura (Dhirghat) under Chapar PS committed 

house trespass by  unlawfully entering into the house of Ashad Ali? 

ii) Whether accused persons in furtherance of common intention on 25-02-

12 at night 02.00 o' clock at Lalkura (Dhirghat) under Chapar PS voluntarily 

caused hurt to Ashad Ali? 

iii) Whether accused persons in furtherance of common intention on 25-02-

12 at night 02.00 o' clock at Lalkura (Dhirghat) under Chapar PS stabbed Ashad 

Ali with such intention or knowledge that by said act accused persons had caused 

the death of Ashad Ali?  

ARGUMENT 

7. It has been argued by the Ld. Addl. P.P that victim identified the accused 

in the light of electric bulb and complainant and other witnesses rushed to the 

place of occurrence immediately after hearing the hue and cry of victim and his 
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wife and when they are coming to the house of victim, they saw and identified 

accused persons running out from the house of victim. He further submitted that 

medical evidence and ocular evidence proved the injury sustained by the accused 

and prosecution able to establish the charges against the accused beyond all 

reasonable doubt. 

8.  On the other hand, learned defence counsel contented prosecution 

totally failed to establish the charges against the accused Mahammad and Ahmed 

Ali and this is evident from the evidence of victim. He lamented as per statement 

of the victim, it was Rofiqul who had assaulted victim and not by present two 

accused and Rofiqul being juvenile at the time of incident his trial will be 

conducted by Juvenile Justice Board. Ld. Counsel further submitted prosecution 

case is fatal as delay has not been explained. He contented there is no 

explanation how accused persons entered into the house of victim when door 

was bolted from inside and they after coming from outside after answering 

nature call again bolted the door from inside and that being so, criminal 

trespassing into the house of victim not at all established. Ld. Counsel submits 

other witness though stated they came to place of occurrence but they did not 

see the accused and PW-1, PW-4, PW-10 are relative and they are interested 

witness and accused person are not seen by any VDP personnel or anybody as 

evident from the statement of witnesses and no evidence at all present against 

the present two accused persons. He contended that there is difference in ocular 

and medical evidence and therefore, ocular evidence is not acceptable and 

evidences of PW-1, PW-2, PW-3, PW-4 and PW-10 are exaggerated, police did 

not seized the bulb and wearing apparel of the victim. Therefore, case of 

prosecution not established against the accused Mahammad and Ahmed Ali and 

they entitle acquittal. 

EVIDENCE:- 

9. PW-1 Kurman Ali is the complainant of this case. His evidence is that 

incident took place on 25-02-12 at mid night. He deposed victim is his elder 

brother and he resides in the same campus along with his elder brother. He 

deposed on the day of incident while he was sleeping he heard hue and cry from 

the house of his elder brother. Hearing the same he went to the room of his 

elder brother and saw his brother injured. He deposed his brother sustained deep 

cut injury on his right neck and on his left shoulder and blood was oozing out 

from the injury parts of his elder brother. He deposed his brother was shouting 

on pain and on being asked his brother told him that all the 3 accused persons 

entered into his room, when he and his wife went to toilet and said 3 accused 
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persons were hiding inside the room of his elder brother and they assaulted his 

brother by sharp weapon when his brother and sister in law came back from 

toilet and accused Rofiqul Islam had assaulted his brother by sharp weapon on 

his neck and shoulder  and other two accused persons assisted accused Rofiqul 

Islam and they were also standing inside the room. He deposed his victim 

brother told him that he saw all the three accused persons as the light was on in 

the room. He deposed when hue and cry took place accused persons fled away 

from the place of occurrence and they could not catch the accused persons. 

Thereafter his brother taken to Chapar Hospital and from there he was referred 

to Bongaigaon Lower Assam Hospital where his brother treated for 3/4 days and 

after 2 days he lodged the ejahar vide Ext 1 wherein he put his signature vide 

Ext 1(1). He deposed his victim brother and his sister in law Anowara recognized 

the accused persons at the time of incident as light was on at that time. He 

deposed he, Shahjahan and Moinul also saw accused persons running away from 

the house of victim after committing of crime as there was light in their area. In 

cross he stated ejahar was written by one mohori namely Adhikary at Chapar as 

per his instruction. He stated he did not see the incident of assault by the 

accused persons and many people gathered at the place of occurrence but he 

cannot recollect their names. He stated he did not mention the cause of delay of 

2 days in lodging of the ejahar. He denied defence suggestion that he did not 

state before police that his brother told him that accused Rofiqul had assaulted 

on his neck and shoulder.   

10. PW-2 Ashad Ali is injured of this case. His evidence is that he and his 

brother reside in the same campus in different house. He deposed on 25-02-12 

at mid night, they were sleeping after having meal. At night he and his wife went 

to toilet which is situated outside and thereafter they came back from toilet and 

went again to bed to sleep. He deposed just after sometime, accused person 

assaulted him who were hiding inside their room. Accused Rofiqul had assaulted 

him by a sharp weapon on the right side of his neck and left side of his shoulder 

to which he sustained deep cut injuries on the right side of his neck and on left 

side of his shoulder and there was profuse bleeding. He deposed he started 

shouting to save them. His wife and children got up from bed and complainant 

and other family members also came to his room. He deposed he and his family 

members recognized the accused persons. He deposed accused Mahammad Ali 

and Ahmed Ali were standing just behind the accused Rofiqul and hearing hue 

and cry accused person run away from his house. He deposed his brother and 

other family members tried to catch accused persons but they fled away from 
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their place. He deposed his neighbour Moinul, Shajamal and Kurman saw the 

accused persons running away from their house and his wife also witnessed the 

incident of assault. He deposed he was taken to Chapar Hospital and from there 

he was taken to Bongaigaon Lower Assam Hospital where he treated for 3 days.  

He deposed he and his wife recognized the accused person since there was light 

in their room at that time and accused persons have bad name in their locality as 

they used to commit theft in their locality. He further deposed spot of cut injury 

on his neck is still prominent. In cross he stated on the day of incident he was 

wearing ganjee and lungi and after assault there was profuse bleeding from his 

injured portion and his ganjee stained with blood. He stated there was no blood 

stain on his bed but police saw blood on the floor. He stated he also sustained 

injury on his left hand and he narrated the said fact to police. He stated toilet is 

20/30 ft. away from his room. He stated he saw accused persons inside his room 

all of sudden and he raised hue and cry after seeing them. He denied the 

defence suggestion that accused persons did not enter into his room and did not 

assault him on the day of incident.  

11. Evidence of PW-3 Anowara Khatun is that victim is her husband. She 

deposed on 25-02-12 at mid night she and her husband went to toilet which is 

situated outside their room. Thereafter they came back from toilet and went to 

bed. Just after few minutes her husband shouted.  Immediately she got up from 

bed and saw 3 accused persons inside their room. She deposed accused Rofiqul 

assaulted her husband on his neck & shoulder and other accused persons 

assisted Rofiqul. She deposed her husband was shouting and there was profuse 

bleeding from the injury of her husband.  She deposed hearing hue and cry her 

brother in law and other family members who were staying in the same campus 

came to their house and they recognized the accused persons as light was on at 

the time of incident. She deposed complainant and her other family members 

also saw accused persons running away from the house.  She deposed her 

husband was taken to Chapar Hospital and from there he was taken to 

Bongaigaon Lower Assam Hospital as the condition of her husband was very 

much serious and there her husband was treated for 4/5 days and her brother in 

law lodged the case against the accused persons. In cross she stated their toilet 

is situated about 20 ft. away from their room and after coming back from toilet 

they closed the door and again went to bed and she was sleeping beside her 

husband. She stated after 10/15 minutes later she heard shouting of her 

husband and got up from bed and saw blood oozing out from the body of her 

husband being assaulted by accused persons. She stated upon hearing hue and 
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cry accused persons run away from their house. Many people gathered just after 

the incident and they showed the light to police which was on at the time of 

incident.    

12. Evidence of PW-4 Shahjahan Ali is that on the day of incident at mid night 

he heard hue and cry at the house of victim and when he rushed to the house of 

victim he saw three accused persons running away from the house of victim and 

as there was street light he saw the accused persons. He deposed he saw deep 

cut injury on the neck & shoulder of the victim after entering into the house of 

victim and family members of victim told him that accused persons assaulted 

victim by sharp cutting weapon on his neck and shoulder. He deposed victim was 

shouting and blood was oozing out from him. He deposed many people gathered 

at the place of occurrence and they took the victim to Chapar Hospital and from 

there victim was referred to Bongaigaon Lower Assam Hospital for treatment and 

later on Kurman Ali lodged the case against the accused persons. In cross he 

stated his house is 50 mtr. away from the house of Ashad Ali and he did not see 

the incident of assault. He stated he did not notice the wearing cloths of accused 

persons. He denied defence suggestion that he did not see the accused persons 

running away from the house of victim at the time of incident. He stated victim is 

his nephew and he did not go to Bongaigaon Lower Assam Hospital to see the 

victim.  

13. Evidence of PW-5 Moynal Hoque and PW-6 Abejuddin Sk. is that they do 

not know anything about the incident. Defence declined to cross examine PW-5  

and PW-6. 

14. Evidence of PW-7 Toser Ali is that about 2/3 years ago O/C Chapar PS 

asked him to dive in the Dheerghat river to search weapons. Accordingly he dove 

into water but could not find anything. He deposed he does not know anything 

about the incident. Defence declined to cross examine PW-7. 

15. PW-8 Dr. Amarendra Goswami is MO. His evidence is that on 26-02-12 he 

examined Ashad Ali, injured of this case and on examination he found a cut 

injury (size 4” X ¼ “ X ¼ “) at left side of the neck; nature of injury- simple 

injury. In cross he stated in his opinion injury was simple and caused by blunt 

object. He stated he did not taken the signature of injured in his report and he 

also did not mention in his report whether injury was superficial or steam.* 

16. Evidence of PW-9 Haider Ali Ahmed is that O/C Chapar PS entrusted him 

to investigate this case after registration of case on receipt of ejahar from Kurban 

Ali. During investigation he visited place of occurrence which is situated at village 

Lakua, drawn sketch map, recorded statement of the witnesses, recorded 
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statement of injured and sent him to hospital. He deposed thereafter he collected 

medical report, arrested accused persons and after completion of the 

investigation submitted charge sheet against the accused persons u/s 

448/323/307/34 IPC vide Ext 4. In cross he stated PW-3 Anowara Khatun did 

not state before him that seeing them accused persons run away. He stated PW-

4 Shahjahan Ali did not state before him that he identified accused persons in the 

street light. He stated in Ext 3 Sketch map he did not mention that there was 

light inside the room. He stated he did not collect the medical report of 

Bongaigaon Hospital.   

17. Evidence of PW-10 Kurman Ali is that hearing hue and cry in the house of 

informant he come out from his house and saw three accused persons running 

away. He deposed he also saw injury on the neck and back side of injured and at 

the time of incident there was electricity and in the ray of electricity he saw 

accused persons. He deposed after visiting the house of injured Ashad he saw 

Ashad in injured condition and on being asked Ashad Ali told him that accused 

persons had injured him. Thereafter police arrived and police recorded his 

statement. In cross he stated there is not house in between the house of Ashad 

and him and there is NI Madrasa near the house of Ashad. He stated he did not 

see the assault of incident. He denied that defence suggestion that he did not 

see the accused person in light. 

18. PW-11 Mostafa Ali deposed that he does not know the complainant, 

victim and accused person and he does not know anything about the incident. 

PW-11 is declared hostile by the prosecution. In cross by defence he stated 

police did not record his statement and accused is not his relative.  

ANALYSIS OF EVIDENCE:- 

19. PW-1 informant deposed hearing hue and cry he went to the house of his 

brother PW-2 Ashad Ali and saw his injured brother and his brother sustained 

deep cut injury on his right neck and on his left shoulder, blood oozing out from 

the injury and on being asked, his brother told him that accused persons entered 

into his room when he and his wife went to toilet  and hiding inside the room and 

it is accused Rofiqul Islam who gave sharp weapon blow on the neck and 

shoulder of PW-2 and PW-2 identified accused as the light was on in the room. 

PW-1 stated when they came out to go to PW-2's house. They saw accused but 

could not catch them and accused persons fled away from the house of PW-2. 

20. PW-1 before police stated that accused Rofiqul had assaulted on the neck 

and shoulder of his brother with deadly weapon. He identified the accused on his 

way to victim’s house on the electric light, lighted at that time, while accused 
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persons coming out from the house of victim. Thus, that he did not specifically 

stated name of Moinul, Shahjahan also seen accused on the light of electric light 

is nothing but minor contradiction. He stated he had identify the accused person 

and there is no distract from his stand in cross. 

21. PW-2 Ashad Ali victim of the case stated on 25-02-12 at midnight incident 

was occurred. He deposed he went to toilet with his wife which present outside 

the house and then came to room and went to bed to sleep. Accused persons 

who were hiding inside the room assaulted him and he identified accused person 

on the light of room and it is accused Rofiqul gave him sharp weapon blow on his 

right side of neck and left shoulder. Accused Mahammad Ali and Ahmed Ali was 

standing just behind the accused Rofiqul. PW-3 stated she was with her husband 

PW-2 when went to toilet and after return went to bed to sleep. Thereafter 

incident was took place. It is accused Rofiqul who assaulted her husband PW-2 

and she saw all the 3 accused person inside the room and light was on at room. 

22. PW-2 and PW-3 stated at mid night they went out from their room to 

toilet to answer nature calls. Toilet of PW-2 and PW-3 is present outside their 

main house. Other Pws stated PW-2 and PW-3 went to toilet and then return to 

bed to sleep. Thereafter, incident was took place. Ext -3 is the sketch map of 

place of occurrence. Ext-3 shown toilet is outside the main house. Sketch map 

further shown that house of PW-1, father of PW-1, and victim PW-2’s house is in 

same compound. 

23. When PW-2 and PW-3 came out to toilet to answer nature call, door of 

the house was not locked and at that time accused persons went inside the 

rooms of PW-2. PW-1, PW-2 and PW-3 stated accused were hiding inside the 

room. PW-2 and PW-3 went to toilet and when they returned from toilet and 

went to bed incident was took place. Thus, make it clear that accused made their 

entry into the house of PW-2 and PW-3 when both of them went to toilet taking 

advantage of unlocked door and hiding inside the rooms. Thereafter, when PW-2 

and PW3 go to bed to sleep again, Rofiqul (sent to JJB for trial) gave sharp 

weapon blow to PW-2 on his right neck and left shoulder. The evidence of PWs 

clearly shown the time of entry of accused in the house of PW-2 when he with 

his wife went to toilet to answer nature’s call. PW-2 and PW-3 did not made any 

statement that they locked their house from outside when went to toilet. It is not 

the defence cross and suggestion to PW-2 and PW-3 that they locked their house 

from outside when they went to toilet. Evidence of PW-2 and PW-3 make it 

abundantly clear that accused persons entered into the house of PW-2 and PW-3 

when they went to toilet and hiding. So PW-2 and PW-3 after return from toilet 
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did not see any one and went to bed to sleep. Therefore, submission of ld. 

defence counsel that it not possible to make entry into the house of PW-2 when 

they locked the house from inside and are sleeping does not have any merits in 

view of the facts and circumstances appearing in the case in hand.  

24. PW-2 and PW-3 in their evidence stated that they identified the accused 

persons on the light of electric light. PW-2 and PW-3 house have electric 

connection and village is electrified. Other PWs also stated on the light of electric 

light, they identified the accused persons when they came out from their house 

and saw accused persons running out from the house of PW-2. There is no 

dispute regarding electrification of PW-2’s house and presence of electric light 

lighting at the time of incident. No cross examination was made to PW-1, PW-3 

and other PWs that they did not identified the accused on the electric light 

present in the house, compound and PWD road f. Thus, identification of accused 

completed. 

25. PW-2 and PW-3 was sleeping in the same room when incident was took 

place. Incident was took place inside the bed room of PW-2 and PW-3. Incident 

was took place at midnight. Thus, it is natural that there is no other eye witness 

present except PW-3 who was present at place of occurrence. PW-1, PW-4, PW-

10 stated they came out from their houses when heard hue and cry of PW-2 and 

PW-3 and at that time saw accused persons running out from the house of PW-2 

in the electric light. Incident was took place in the house of PW-2. Therefore 

except PW-3 there is no other eye witness present. I have scanned the evidence 

of PW-3. After scanning of evidence of PW-3 I do not find any justified ground to 

disbelief the evidence of PW-3 and there is nothing present on record and 

coming out against PW-3 as to why PW-3 will made statement against the 

accused persons. Therefore, submission of ld. defence counsel that PW-3 being 

relative her evidence is not believable does not have any force and merit.  

Similarly, no material brought against PW-1 as to why he would make statement 

against accused persons, no reason brought on. It is the settled principle of law 

that merely because a witness is relative of injured/victim/informant and 

deceased, his evidence should not be thrown away unless specific reasoning 

shown and brought on record by defence to discard their piece of evidence. 

Therefore, without any cogent reason brought by defence to discard their piece 

of evidence, only on the reason that thy are relative of injured, their evidence 

cannot be thrown out and I do not find any merit in the submission of ld. 

defence counsel that evidence of PW1 and PW-3 are not reliable as they are 

relative of injured and same is devoid of merit. 
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26. PW-5, PW-6, PW-7 hails from village Arimari. Incident was taken place at 

village Lalkura Dhirghat. Therefore, they may not know the incident. PW-7 is 

diver and he dive into river in search of weapon but found nothing. All of them 

are fisherman. Case diary shown IO of the case used diver to dive into the river 

while searching the weapon. Thus, their evidence not helped prosecution but it 

does not in any way helped defence side. 

27. PW-4, PW-10 are the neighbour of informant and injured victim. They 

deposed hearing hue and cry in the house of victim they came out from the 

house of victim and saw accused persons coming out from the house of victim 

and they identified the accused persons on the light of street light. 

28. All the PWs stated that victim was first taken to Chapar Hospital and then 

he was taken to Lower Assam Hospital, Bongaigaon for further treatment. IO of 

the case only collected medical report of the injured from Chapar Hospital. IO did 

not collected medical report from the Lower Assam Hospital. It is the duty of IO 

to collect documents and if IO failed to do so, for his wrong, negligence, 

misconduct, victim should not suffer. Ocular evidence is that PW-2 injured 

sustained injury on the right side of the neck and on the left side of his shoulder. 

29. Ext-3 medical report also shown cut injury. Injured stated he was 

attacked by Rofiqul by sharp object. Cut injury is generally caused by sharp 

cutting weapon. It is the settled principle of law that ocular evidence is stands on 

high footing then that of medical injury. All other PWs corroborated the injury of 

PW2. PW-2 sustained cut injury and other PW who had rushed to the place of 

occurrence saw bleeding from the injured. Thus PW-2 sustained cut injury on his 

right side of the neck and on the left side of his shoulder has been established 

beyond all reasonable doubt. 

30. It is the evidence of injured and his wife, who are only person present at 

place of occurrence at the time of incident that accused Rofiqul caused injury and 

other accused person name not taken by the injured. There is nothing brought 

on record by defence during lengthy cross examination on why their testimonies 

should not belief. There is no enmity, no prior dispute that could encourage PW-

2 and PW-3 to depose against the accused persons. Defence failed to distract, 

falsified the strength of the PW-2 and PW-3 and they are the best witness of the 

case and I find their testimonies believable beyond all reasonable doubt. 

31. It is the statement of PW-2 and PW-3 that all the accused persons 

entered into the house of PW-2 and PW-3 and PW-1, PW-4, PW-10 seen them 

while they are running out of the house of PW-2 and they identified the accused 

persons on the light of the street light. PW-2 and PW-3 identified the accused 
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persons as light on their room was on. Village is electrified and electric 

connection was there in the house of PW-2. Thus proper identification of accused 

completed beyond all reasonable doubt. According to PW-2 it was the accused 

Rofiqul who gave him sharp weapon blow on his left hand and right shoulder and 

other two accused persons Mahammad and Ahmed are standing behind the back 

of Rofiqul. PW-2 did not stated it is the accused Mahammad and Ahmed gave 

him blow or give any direction to Rofiqul to assault him. According to injured 

except their trespassing into his house these two accused person did not 

participate in causing injury of the victim and they did nothing. These two 

accused persons are only entered into the house of victim and they are present 

when Rofiqul attacked PW-2 injured of the case. Injured and his wife except 

presence of accused Ahmed and Mahammad inside the house did not state and 

made any other allegation of their involvement in the assault of the victim.  

According to the witness present accused person did not play any role in causing 

injury of the PW-2. 

32. Prosecution to establish charge u/s 34 I.P.C must bring on record that 

there is common intention and participation of the accused in the commission of 

an offence. In this case, the prosecution failed to bring home the common 

intention which is most vital ingredient to attract the provision of section 34 

I.P.C. against the accused persons. In this case that accused Ahmed and 

Mahammad have an intention to finish the life of victim entered into the house of 

injured has not been coming out from the evidence of victim itself. The presence 

of the accused in the house of victim at night without permission of the owner no 

doubt amounted and attracted ingredient of section 448 I.P.C but that alone 

does not established that accused Ahmed and Mahammad having an intention to  

cause death of victim by attacking him was present in the house of victim. They 

did not participate in attacking victim nor did they give any instruction to the 

other accused Rofiqul to attack victim. There is no positive act done by the 

accused Mahammad and Ahmed and it is the accused Rofiqul who caused the 

injury on victim. Injured and his wife not stated that accused Ahmed and 

Mahammad were present armed with weapon. That means accused Ahmed and 

Mahammad are not armed with any kind of weapon, thus their intention was to 

voluntarily cause injury on victim and to finish his life is under doubt and this two 

unarmed accused persons having common intention with the accused Rofiqul 

enter into the house of victim not establish beyond all reasonable doubt. The 

presence of accused Ahmed and Mahammad and their entry into the house of 

victim at night undoubtedly illegal and un-lawful and attracted ingredients of 
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section 448 IPC but prosecution failed to bring home the ingredient of section 34 

I.P.C to hold accused guilty u/s 323/307 I.P.C that with the aid of section 34 IPC 

i,e with common intention accused persons caused injury on PW-2 Ashad Ali and 

caused said injury with intent and having knowledge that by such injury victim 

would have died. That being the evidence on record, I am constrained to hold 

that prosecution though able to establish the charge u/s 448 I.P.C against the 

accused Ahmed and Mahammad beyond all reasonable doubt but failed to bring 

home to book the accused u/s 323/307 I.P.C with the aid of section 34 I.P.C.  

Accordingly I am constrained to hold that prosecution failed to establish its 

charge u/s 323/307 I.P.C against the accused Ahmed and Mahammad Ali beyond 

all reasonable doubt and accused persons Ahmed and Mahammad Ali are 

acquitted from the charge of section 302/307 I.P.C 

33. I hold accused Ahmed and Mahammad guilty u/s 448 I.P.C and 

accordingly they are convicted u/s 448 I.P.C. Considering the time of the incident 

and overall fact and circumstances accused persons are not considered under the 

provision of Probation of Offenders Act and section 360 Cr.P.C. 

34. I have heard accused on the point of sentence. Both the accused pleaded 

mercy.  After hearing defence counsel and Ld. Addl. P.P and accused persons on 

the point of sentence, I find that if accused are sentenced to pay fine the same 

will meet the ends of justice, Accordingly accused persons Ahmed Ali and 

Mahammad Ali sentenced to pay fine of ₹ 800/- each i/d 2 (two) months SI u/s 

448 I.P.C. 

35. Send copy of judgment to learned District Magistrate Dhubri u/s 365 

Cr.P.C. 

36. Send back the GR case record to the learned committal Court with a copy 

of the judgment. 

37. Given under hand and seal of this Court on this 31st day of March 2018 at 

Bilasipara.  

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 
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Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Kurman Ali,  

 PW-2 Ashad Ali,  

 PW-3 Anowara Khatun,  

 PW-4 Shahjahan Ali,  

 PW-5 Moynal Hoque,  

 PW-6 Abejuddin Sk.,  

 PW-7 Toser Ali,  

 PW-8 Dr. Amarendra Goswami,  

 PW-9 Haider Ali Ahmed,  

 PW-10 Kurman Ali,  

 PW-11 Mostafa Ali.  

 

PROSECUTION EXHIBIT:- 

Ext1- Ejahar,  

Ext 2- Injury report,  

Ext 3- Sketch map and  

Ext4- Charge sheet. 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITES :- NIL 

COURT EXHIBITES :- NIL 

COURT WITNESS :- NIL  

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


